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AGREEMENTS. 


See Contracts. 


APPRENTICES. 
Where a boy was bound by 
his father as an appren- 


ACCESSARY. ¢ 


See Evivence—InpictrMent. 


ACCORD AND SATIS- 
FACTION. 


See Pieaprve and Practice. 


ADMINISTRATOR. 


See Execurors. 


ADVANCEMENT. 


See Horcuapor. 


AGENT & PRINCIPAL. 
1, When an agent is ap- 
pointed to sell articles of 
personal property, the law 
implies that he has a right 
to warrant their sound- 
ness, in behalf of his prin- 
cipal. Hunter v. Jame- 
son, 252 
2. If he sells the articles 
with such a warranty as 
binds him personally, and 
damages are recovered 
against him upon the war- 
ranty by the purchaser, 


tice to a co-partnership, 
to be taught a mechani- 
cal trade, and the father 
took away the boy before 
his time had expired, and 
soon afterwards the co- 
partnership was dissolv- 
ed, the period of appren- 
ticeship being still unex- 
pired, Held, by a majorit 

of the Court, Rurrin, C. 
J. dissenting, that the per- 
sons composing the co- 
partnership could only re- 
cover damages for the 
loss of the boy’s services 
during the time the co- 
partnership continued, & 
not afterwards. Hiatt v. 
Gilmer, 450 


ASSIGNMENT. 


he has a right to be re-}An assignment of a judg- 


imbursed by his principal 
to the amount of such 


damages, as well as of the 


necessary costs incurred 
in defending the suit.— 
Rurrin, C. j. dissentient 
as to the last point. Ibid. 


A 


) 


j 
» 





ment is utterly void at 
law, and cannot be no- 
ticed in a Court of law. 
Ferebee v. Doxey, 446 


ATTACHMENT. 


1. In a proceeding by at- 
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tachment, when an inter- 
plea has been filed, the 
only issue submitted to 
the jury is as to the title 
to the property levied on. 
The jury have no right 
to assess the value of the 
property or damages for 
its detention or destruc 
tion. McLean v. Doug- 
lass, 233 } 
. After property is levied } 
on under an attachment, 
it is, until replevied, in} 
the hands of the officer, ) 
in custody of the law. } 
When the issue as to the ; 
title is found in favor of) 
the plaintiff in the inter- 
plea, the Court on motion ? 
will make an order on the } 
officer for its delivery, a} 
disobedience of which on ‘ 
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there was a joint action. 
A ca. sa. issued upon the 
judgment against them. 
B. was not to be found, 
but the ca. sa. was exe- 
cuted on A. and then the 
sheriff voluntarily permit- 
ted him to escape, but af- 
terwards re-took him.— 
Held, that this re-caption 
was unlawful, and that 
the assent of the plain- 
tiff, after such recaption, 
that A. should not be held 
in custody, did not ope- 
rate as a satisfaction of 
the judgment, nor did it 
deprive the plaintiff of 
his remedy against the 
sheriff as the bail of B. 
Jackson v. Hampton, 34 


BAILMENT. 


his part would be punish- ? Where a person had agreed 


able asacontempt. Ibid.) 
. If the officer has volun- } 
’ tarily parted with the pro- ; 
perty, or, by his negli- 
gence, suffered it to be$ 
destroyed or injured, he { 
is answerable in damages 
to the owner. Ibid. 
. Under our etsqubinent 
law, a non-resident cred- 
itor may attach the pro- 
perty of a debtor residing 
in this State, who has ab- 
sconded or so conceals 
himself that the ordinary 
process of Jaw cannot be 
served onhim. McCrea- 
dy v. Kline, 


BAIL. 


245 


A sheriff was bail for A. 


and B., against whom 


to purchase a horse, which 
was delivered to him and 
was to be his when he 
oy the full price, and 

e died before he com- 
pleted the payment, this 
was a bailment coupled 
with an interest, which, 
on his death, vested in his 
personal representative. 
Grant v. Williams, 341 


BILLS OF EXCHANGE 
AND PROMISSORY 
NOTES. 


1, Taking negotiable paper 


in payment of a prece- 
dent debt, constitutes a 
purchase of it for value ; 
and the bona fide endorsee 
will hold it, unaffected by 
any equities, if he take it 
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without netice of any 
facts, which implicate its 
validity, as between the 
prior parties. Reddick v. 
Jones, 107 
. Where a note was exe- 
euted in this State, not 
ayable at any particu- 
ar place, and was after- 
wards endorsed in the 
State of Virginia—Held, 
that whatever might be 
the law in Virginia, the 
endorsee could maintain 
kis action in this State. 
against both the drawer 
and endorser. Ibid. 


BONDS. 

. In the construction ‘of 
bonds, if the bond be a 
single one, it is to be taken 
most strongly against the ; 
obligor; but when a con- 


dition is annexed to it 
which is doubtful, as that § 2. 
is for the ease and favor 
of the obligor, it is to be 
taken most strongly in 


his favor. Bennehan v. 
Webb, 57 
. In the construction of 
conditions, the Court will 
look to the meaning of 
the parties, so far as it 
can be collected from 
the instrument itself, and, 
when the intention is man- 
ifest, will transpose or re- 
ject insensible words, and 
supply an accidental o- 
mission, in order te give 
effect to the intention of 
the parties. Ibid. 
3. When the condition of a 
bond is preceded by the 4 
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recital of a particular 
fact, the recital will ope- 
rate against the parties 
to the bond, as a conclu- 
sive admission of the fact 
recited ; and this recital 
will is ne operate as 
a restraint of the eondi- 
tion, though the words of 
it imply a larger liability 
than the recital contem- 
plates. Ibid. 


See Orrictat Bonps. 


CLERKS OF THE COUN- 


TY COURTS. 


1. The County Court is con- 


stituted the tribunal to 
determine eontested elec- 


tions of Clerk, and neither 


an appeal nor a certiorari 
can be supported to revise 
their decision. Daughtry, 
ex parte, 155 
Nor is the party against 
whom the decision has 
been made, entitled to 
a mandamus, unless he 
swears, that if the County 
Court had made the pro- 
per enquiry as to the va- 
lidity of the votes given 
to the respective candi- 
dates, or, if it should be 
made now, there is good 
reason to believe, that the 
person complaining, and 
not the other candidate, 
was duly elected. Ibid. 


. If a person thinks himself 


elected Clerk of a County 
Court, instead of the one 
pronounced by the said 
Court to have been daly 
elected, his remedy, if he 





488 


has any, is by a writ of? 
Quo . Tid. | 
4. Where an election for 
Clerk of the County Court 
is contested, the party con- 
testing should be confin- 
ed to those objections, of 
which he has given the 
legal notice to the oppo- 
site party. Ibid. 


CONSTABLES. 

A Constable has no official 
authority to collect mon- 
ey,except upon execution; 
and he and his sureties 
are only liable on his offi- 
cial bond, under the Act 
of 1818, (Rev. Stat. ch. 
24, sec. 7,) giving a rem- 
edy to the creditor on that 
bond for notes, accounts, 
&e. put into his hands for 
collection, when it is prov- 
ed that the Constable was 
the creditor’s agent for 
collecting the money due 
on the claims. Walliams 
v. Williamson, 281 


CONTRACTS. 

. In construing an agree- 
ment, there are no techni- 
eal rules to determine, 
whether its stipulations 
are dependent or indepen- 
dent, but every agreement 
is to be judged of accord- 
ing to its own terms and 
the nature of the transac- 
tion to which it relates, 
so as best to effectuate the 
intention of the parties. 
Dwiggins v. Shaw, 66 


2. The order in which the ? 


provisions are found in} 
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the instrament, does not 
control the construction, 
but they will be 

ed so as to effectuate the 
intention, which is to be 
collected from the order 
in point of time, in which 
the several aets of the dif- 
ferent parties are to be 
performed. Ibid. 


- The construction of a 


written document is pure- 
ly a matter of law, in all 
cases, where the meaning 
and intention of the par- 
ties are to be collected 
from the instrument itself. 
Sizemore v. Morrow. 54 


. Where A. sold a tract of 


land to B—made him a 
conveyance and took his 
bond for the purchase mo- 
ney, and afterwards B. re- 
conveyed to A. who enter- 
ed into bond that he would 
convey to B, whenever 
the purchase moneyshould 
be paid; and it was fur- 
ther stipulated that if the 
purchase money were not 
paid, B. should pay a cer- 
tain rent—Held that this 
latter contract rescinded 
the first, and that the bond 
given under the first con- 
tract was discharged at 
law. Ibid. 


. Acontract was made with 


two partners for the keep- 
ing of certain horses. Af- 
terwards one of the part- 
ners died and the surviv- 
ing partner gave his notes 
for the amount due on the 
contract. These notes not 
being paid and being ten- 


~ 
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dered back to the surviv- }2. When the Legislature re- 


ing partner; Held, that 
the original cause of ac- 
tion was not merged, and 
that suit might be brought 
against the representa- 
tives of the deceased part- 
ner, to recover damages 
for the breach of the con- 
tract. Mebane v. Spencer. 
423 
. The plaintiff was the trus- 
tee in a deed of trust made 
by A. to secure a debt he 
owed to B. The defen- 
dant was also a creditor 
of A. Under these cir- 
cumstances a promise by 
the plaintiff to forbear 
proceeding under the deed 
of trust would not amount 
to a good consideration in 
law, to uphold a promise 
of the defendant to pay to 
the plaintiff the debt due 
by A. to B. so as to enable 
the plaintiff to declare up- 
on it in his own name.— 
Jordan v. Wilson, 430 } 


) 
CORPORATIONS. 
. An information, filed by ‘ 
the Attorney General for 
the purpose of having the 
charter of an incorpora- 
tion declared to be for- 
feited, though it need not 
be expressed in technical 
language, yet it must set 
out the substance of a 
good cause of forfeiture 
in its essential circum- 
stances of time, place and 
overt acts. Attorney Gen- 
eral vy. Petersburg and? 
Roanoke R. R. Co. 456) 


3. 


quired “the grounds” to 
be set forth, on which the 
forfeiture is alleged to 
be incurred, nothing less 
could be meant, than that 
the information, like an 
indictment or declaration, 
should state with certain- 
ty, to a common intent, 
those facts and circum- 
stances, which constitute 
the offence in its sub- 
stance, whether of mis- 
feasance or non-feasance : 
so that on its face, if true, 
it may be seen that there 
is a specific ground in 
fact, and not by conjec- 
tural inferences, on which 
a forfeiture ought to be 
adjudged. Ibid. 

When a charter express- 
ly imposes a duty, which 
the corporation is to per- 
form,not merely to the cit- 
izen, but towards the so- 
vereign itself, although it 
may not declare that non- 
performance shall work 
a forfeiture, yet it must 
be taken to have been re- 
quired by the State as a 
material stipulation, for 
the non-performance of 
which by the corporation 
the State may put an end 
to the contract. Ibid. 


. But if the sovereign, with 


us the law making power, 
with a distinct knowledge 
of the breach of duty by 
the corporation, a know!l- 
edge declared by the Le- 
gislature, or so clearly to 
be inferred from its own 
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archives that the contra- » 
ry cannot be, thinks pro- 
per by an act to remit the } 
penalty, or to continue 
the corporate existence, 
or to deal with the cor- 
poration as lawfully and 
rightfully existing, not- 
withstanding such known 
default ; such conduct } 
must be taken, as in other ? 
cases of breaches of con- } 
ditions, to be intended as ) 
a declaration, that the | 
forfeiture is not insisted | 
en, and, therefore, as a 
waiver of the previous | 

( 


defaults. Ibid. 


5. When it has been shewn } 


that a charter has been 
granted to a corporation, 
those in possession and 


actually . exercising the 
corporate privileges must 
be considered as right- 
fully there,against wrong- 
doers and all, who ‘have ? 


treated or acted with) 
them in their corporate 
character. Eliz. City A- 
ecademy vy. Lindsay, 476 
6. The sovereign alone has ) 
a right to complain, for, 
if there be an usurpation, 
it is upon the rights of 
the sovereign, and his 
acquiescence is evidence 
that all things have been? 
rightfullyperformed. Ibid. 


7. Therefore, where a cor- 


poration of trustees of an} 
Academy, consisting of? 
ten, was shewn to have $ 
existed,and corporate acts } 
had continually been done « 
in the name of the corpo- 
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ration, although it was 
shewn by the defendant, 
in an action against him 
by the corporation, that 
one of the original trus- 
tees remained alive—ZJt 
was held, that the corpo- 
ration was not bound, in 
such an action, to shew a 
regular succession of trus- 
tees down to the time of 
bringing the suit. bid. 


COUNTY TRUSTEE. 


See Suerirr. 


COVENANT. 


1. A covenant by one for 


himself and his heirs to 
stand seized to an use in 
‘uturo, as for instance, on 

is.death, is good in law. 
Davenport v. Wynne, 128 


2. A., by deed poll, in con- 


sideration of love and af- 
fection, conveyed to his 
son B. and grand-son C. 
certain lands, with the 
usual hubendum and te- 
nendum clauses, and then 
follow these words—“and 
furthermore,they, the said 
B, and C., their heirs and 
assigns, are not to inter- 
rupt the said A. during 
his life-time on the said 
premises, by them terms 
I have hereunto set my 
hand and seal, &c.” Held, 
that this was a covenant 
by A. for himself and 
his heirs to stand seized 
to the use of B. and C. 
and their heirs on his 
death, and that therefore 
the statute of limitations 
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could not commence run- 
ning against B. and C. 
and their heirs until the 
happening of that event. 

Ibid 


. The omission of the word 
“penal,” in stating the 
damages which either 
party might recover for 
the breach of a covenant, 
as for instance, a cove- 
nant for conveying title, 
does not necessarily make 
the sum mentioned, liqui- 
dated damages. Lindsay 
v. Anesley, 186 

. Whether the sum men- 
tioned, be merely a penal- 
ty or liquidated damages, 
must depend upomthe cir- 
cumstances and nature of 
each case. IJbid.% . + 

. Thequantum of datiages, 
in an action of covenant, 
may be assessed by the 
jury, when the precise 
sum is not the essence or 
substance of the agree- 
ment. Ibid. 


DEED. 

. A deed conveying “ the 
Store-house wherein A. 
B. had a store, now occu- 
ied by him as a post-of- 

ee, with the out-house 

and office adjoining,” con- 
veyed also the lot on 
which the houses were, 
there being nothing in any 
other part of the deed to 
eontrol the description 
and exclude the lot. Wise 

v. Wheeler, 196 

2. A., by deed dated in the 

year 1790, in considera- 


( 


( 
if 
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tion of natural love and 
affection, &c. conveyed 
certain lands to his sen B. 
“to have and to hold, &c. 
vnto the said B. his natu- 
ral life only, and then to 
return to the male child 
er children of the said B., 
lawfully begotten of his 
body—-for the want of 
such, to return to the male 
children of my other sons, 
C. and D., to their proper 
use, benefit of him, them 
and every one of them e- 
qually, and to their heirs 
and assigns forever ; and 
the said A. for himself, 
&c., doth covenant and 
grant to and with the said 
B. his lawfully begotten 
male heirs, and, for want 
of such as aforesaid, with 
my other two sons, C. and 
D. and each and every of 
their- male heirs, &c. that 
he, the said B. and his 
heirs ag above mentioned, 
if any, or otherwise his 
two brothers above-nam- 
ed, during their natural 
lives or life, and after 
them unto their male 
heirs, &c. shall and may 
lawfully, peaceably have, 
hold, &c.” Held,that this 
was a covenant by A. to 
stand seized to the use of 
B. for his life, and for any 
son or sons of his after 
hisdeath. If B.’sson was 
born at the time the deed 
was executed, the remain- 
der was then vested in 
him; if born afterwards, 
the seizin remaining. in 
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the covenantor was sufli- : 
cient to feed the contin- 
gent use when it came in- | 
to esse, and enabled the } 
statute of uses to transfer } 
the equitable use into a) 
legal estate in fee in re-‘ 


INDEX. 


dissentiente, that no part 
of the land descended to 
Isaac Sanderlin, but the 
whole descended te the 
brother and sister of the 


father of the propositus. 
Ibid. 


mainder, B. having hada}3. Held by Rurrm, C. J. 


son, who survived him.— } 


Borden v. Thomas, 209° 

. A warranty by a tenant} 
for life is void against all } 
persons, claiming in re- } 
mainder or reversion; and } 
so are collateral warran- ; 
ties by an ancestor, as} 
against his heirs at law,’ 
the ancestor having no) 
estate of inheritance in, 
possession. Ibid. 


See Evinence—Covenant. 
; 
¢ 


DESCENT. 

1. Tamar Sanderlin had is-; 
sue a legitimate son, Isaac 
Sanderlin, and an illegit- 
imate daughter, named) 
Zelia, who intermarried ; 
with Lemuel Sawyer.— 
They died, leaving an) 
only child, who is the pro- ‘ 
positus, to whom the pre « 
mises were devised in fee ° 
by her grand-mother, Ta- } 
mar. The propositus died } 
without issue, leaving, as 5 
her nearest relations, a? 
brother and sister of her‘ 
deceased father, who are ‘ 
the lessors of the plain-; 
tiff, and also the said Isaac ; 
Sanderlin, under whom} 
the defendant claims.— 
Sawyer v. Sawyer, 407 

. Heid by a majority of 
the Court, Rurrim, C. J. ! 


that the land descended 
equally to Isaac Sander- 
lin, the uncle ex parte ma- 
terna, and to the brother 
and sister, uncle and aunt, 
ex parte paterna. Ibid. 


DEVISES & LEGACIES. 
1, A man, having several 


children,advanced to each 
of his five eldest children, 
the children of a first wife, 
property real and person- 
al, which he valued at 
$2,000. He then made 
his will as follows: “If 
it should so happen, that 
any of my children by my 
last wife should marry, 
&c. the County Court shall 
appoint some three or 
more persons, to set apart 
to him or her such part of 
my estate on hand,as may 
be most for their advan- 
tage, and the advantage 
of the heirs at large with- 
out a draw: which allot- 
ment, so made, shall be 
binding on all the heirs, 
provided that each allot- 
ment, so allotted, shall not 
exceed in value the sum 
of $2,000, so as to make 
them all equal. All the 
valuations are te be made 
on the same scale or prin- 
ciple, as the valuation I 
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t on the property 1 have; 


tofore given my sons, 
ymagge mit of which: 
they or some of them can | 


ape of property the 
ve received, on which } 
is a valuation of $2000 I 
then put. And at a final : 
division of the property { 
among my children, it is? 
my desire it should be 
equally divided among all | 
children.” No such{ 
po Bl a my as that mention-} 
ed in the will, was pro- 
daced. Held, that — 
commissioners, appoint 
by the County Court, did 
right in fixing the valua- 
tion of the property for 
the younger children at 
$2000 each, at the time 
the allotment was made 
to them. Mayo v. Mayo, 
84 





. A bequest of slaves to 
A. and “after her death 
to be equally divided be- 
tween the heirs of A’s. 
body,” is a good limitation 
over to the children of A. 
Miles v. Allen, 88 
. Where the person, in pos- 
session of this property, 
after the death of A.claim- 
ed it as his own, it was 
not necessary for the re- 
mainder-men to make any 
demand on him before 
they commenced their ac- 
tion; and they are enti- 
tled to damages, for the 
detention of the proper- 

, from the time of A’s. 

th. Ibid. 

4. Wherea -— had made 
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a parol gift of slaves to a 
and afterwards 


died, leaving a last will 
and testament, by which 
he only devised lands and 
appointed executors,’ but 
made me disposition of his 
personal property; Held, 
that this was not such an 
intestacy, as was meant 
by the proviso of the act 
of 1806, Rev. St. ch. 87, 
sec. 17, that the 

therefore no ti- 
tle to the said slaves as 
an advancement, in the 
case of an intestacy, and 
the executors were enti- 
tled to recover them from 
her or her assignees. Per- 
SOn V. 7 115 


. Where a devise or be- 


quest is, after s de- 
vises and bequests, “ all 
the remainder of my es- 
tate,I leave to my wife 
Elizabeth, to be divided 
among my children as she 
thinks proper,” and she is 
appointed executrix of the 
testator’s will— Held, that 
no beneficial interest pas- 
sed to her, by this bequest 
or devise, in remain- 
der so disposed of, but she 
only took it in trust for 
the benefit of her children 
and to be divided among 
them. Green v. Collins, 


jury, unequivocally, as to 
the proper construction of 
the will, upon which con- 
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. struction a material ques- 
tion in the cause necessa- 
rily arose. Ibid. 


EJECTMENT. 

3. A plaintiff in ejectment 
can only recover upon the 
sltength of his own title, 

as being good against all 
the world, or as good a- 
gainst the defendant by 
estoppel. Clarke v. Diggs, 
159 

2. The landlord has a right 
to be made defendant in 
an action of ejectment, in 
which the declaration has 
been served en his tenant, 
as tenant in possession. 
Wise v. Wheeler, 196 


8. No other person has a 
right to be so made defen- 


dant, without the consent 
of the plaintiff; and if the ; 
plaintiff consents, the per- 
son made defendant must 
not only enter into the 
common rule, but must al- 
so admit that he was in 
actual possession at the 
time of the service of the 
declaration. Ibid. 

. When a new defendant 
is thus substituted, the 
declarations of the tenant, 
on whom the deelaration 
‘was served, cannot be gi- 
ven in evidence against 
him. Did. 

5. A plaintiff may recover 
in ejectment upon the de- 
mise of only one of seve 
ral tenants in common, to 
the extent of his interest ; 
and there may be a gene- 
val verdict and judgment 
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thaf he recover his term, 
as under the writ of pos- 
session the lessor of the 
plaintiff at his 
peril. Holdfast v. Shep- 
ard, 361 

6. Where, in an action of 
ejectment, the defendant 
relied upon the statute of 
limitations, and the evi- 
dence was, that the defen- 
dant and A., under whom 
he claimed, had had seven 
years actual possession, 
except for the space of 
four or five months, an in- 
terval that elapsed be- 
tween the time when a 
tenant of A. left the prem 
ises, and the time when 
the defendant entered un- 
der his purchase. Held 
by the Court, that the in- 
terval between these two 
occupations was too large 
to found a presumption on 
of a continued possession, 
in the absence of any in- 
termediate act of owner- 
ship by A. or any one un- 
der him. Ibid. 


ESCAPE. 

The act of 1777, ch. 118, 
sec. 11, Rev. St. ch. 190, 
sec. 20, alters the law, as. 
it was under the statute 
4 Ed. 3, by giving the ac- 
tion of debt for escape 
against the executor of 
the sheriff, as well as to. 
the executor of the cred- 
itor. Wright v. Roberts, 

119. 


See Ban. 
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EVIDENCE. 
i. Where a bond is offered 
in evidence, and the obli- 


not of fact to be it- 
ted to a jury. Clark v. 
Edney, 50 


gor offers to shew that{6. Where one consideration 


the bond has been decla- 
red frauduleat by a Court 
of Equity, and that it 
should be surrendered, the 
evidence is inadmissible. 
beeause the bond, being 


uncancelled, is still good ¢ 7. 


at law, and the obligor 
can only proceed in equity 
to enforce the decree by 
process of contempt. Da- 
vidson v. Sharpe, 14 
2. A deed of trust for land 
need not be proved, on 
the trial of an action of 
ejectment, by a subseri- 


is mentioned in a deed, 
and others referred. a 
though not specified, the 
latter may be proved ‘by 
parol. Chesson v. Pettt- 
; 121 


Fe he a well-established 


rule, that the loss. or de- 
struction of a conveyance 
may be proved by a party 
to the suit, asa ground 
for letting in, to the jury, 
the secondary evidence of 
a copy, or other inferior 
evidence. Harper v. Han- 
cock, 124 


- bing witness. The regis-{8. But the Court never in- 


tration is sufficient prima 
facie evidence of its exe- 
cution. Harper v. Bur- 
row, 30 
3. The testimony of a wit- 
= — former trial, 
where the present plain- 
tiff and defendant were 
not parties, cannot be 


given in evidence, though } 9. 


that testimony was a- 
gainst his own interest. 
Ibid. 

4. A witness may be com- 


suit, though his evidence 
may militate against his 
own interest. bid. 

5. Where a plaintiff in a 
petition, claims to be an 
assignee by a written in- 
strament, whether he is 
so or not, by the terms of 
the instrument, is a ques- 
tion of law for the Court, 


tended to relax the gene- 
ral rule, that the best evi- 
dence must be produced, 
beyond the plain necessi- 
ty of the case, or where 
it did not appear clear, 
that the higher evidence 
was not poem to the 


party. 

The loss must therefore 
be proved by the person, 
in whose possession on 
conveyance is presum 
to be. Thid. 

pelled to testify in a civil; 10. But if a party, who is, 


ima facie, presumed to 
have possession of the o- 
riginal deeds of his grant- 
or, because he bought 
with special ‘warraaty, 
swears that he never did 
have the originals, his 
evidence is not sufficient 
to establish the ‘loss, as 
the presumption is, in that 
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case, that the grantor has , 


- them. until rebutted by 
' such grantor’soath. Ibid. 
11. In an action on a bond, 

one, who is an obligor, 


usual preliminary ques- 
tions, as such not 
be put from the nature of 
the case. Roberts v. Col- 
lins, 223 


but who is not a party to‘ 16. On the trial of one in- 


the action, may be exam- 
ined as a witness for the 
defendant, his co-obligor ; 
and more especially,when 
the defendant had execu- 
ted a release to the wit- 
ness. Ligon v. Dunn, 133 
12. Grants from the Sove- 
reign, when enrolled in 
the office from which they 
emanate, are there re- 
cords, and copies of them 
may be used in evidence 
by all persons, except 
those who would be en- 
titled to the originals. 


Clarke v. Dis s, 159 
f 


13. Copies o tracts en- 
tered in Lord Granville’s 
office are evidence. Ibid. 

14. A party is never per- 
mitted to produce general 
evidence to discredit his 
own witness; but if a 
witness prove facts in a 
cause, which make a- 
gainst the party who call- 
ed him, yet the party may 
call other witnesses to 
prove that these facts 
were otherwise. Shelton 
v. Hampton, 216 

15. Where a deposition is 
read in evidence, the op- 
— party may contra- 

ict the witnesses, b 
she that he has sub- 
sequently made different 
statements, without hav- 
ing pat to the witness the 


dicted as accessary in the 
crime of murder, a tran- 
script of the record of the 
conviction of the princi- 
pal was received in evi- 

ence, it appearing in 
the transcript that after 
the a ae cee the — 
cipal he appealed to the 
Supreme Court, from 
which the case was sent 
back to the Superior 
Court, but the decision 
of the Supreme Court not 
appearing in the tran- 
script. eld, that not- 
withstanding this omis- 
sion, and though the de- 
cision should properly 
have been entered on the 
record, yet the transcript 
was good evidence a- 
gainst the accessary, for 
at most the judgment a- 
gainst the principal was 
only erroneous. — State v. 
Duncan, 236 


17. An accessary cannot 


take advantage of error 
in the record inst the 
principal, and the attain- 
der of the principal, while 
unreversed, is prima facie 
evidence against the ac- 
cessary of the principal’s 
guilt. bid. 


18. Evidence on the part 


of a prisoner, indicted as 
an accessary in murder, 
that he was a man of 
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violent passions and of- 
ten in the habit of using 
threatening language, in- 
tended to rebut the pre 
sumption arising from his 
threats against the de- 
ceased, is irrelevant and 
inadmissible. Ibid. 

19. Threats of other per- 
sons against the deceased, 
or my meen ety by them 


killed him, 
Se andcan- 
not be received in evi- 
dence. Ibid. 


20. The declarations and 





admissions of an agent, , 
after his agency has ceas- 
ed, as to past transactions, 
are not competent evi- 
dence inst his princi- 


= illiams v. Wil- 


281 


21. To make the acts of one 


person evidence against 
another, as his agent, the 
creation of the agency 
must, in the first instance, 
be established by proper 
evidence, independent of 
such acts and declara- 
tions themselves. Ibid. 


22. Where an action of tort 


is brought against the ow- 
ner of a vessel for not de- 
livering a cargo entrusted 
to him, an alteration by 
the plaintiff in the bill of 
lading,in which there had 
been a mistake, does not 


a iaeinettiod in prison, 
is evidence against him, 
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provided it be the prison - 
er’s own act, not unduly 
obtained by threats or 


sate 


24, » When the original re- 


cords are offered in evi- 
which yo yea ~ 
w. e 

should be received, od 
cause the Court is pre- 
sumed in law to know its 
own proceedings ; but in 
another Court, the proper 
evidence is a copy of the 
record, authenticated by 
the seal of the Court. 
Ward v. Saunders, 382 


25. The declarations of a 


person, who has executed 
a deed, at a period subse- 
quent to such execution, 
are not evidence against 
the grantee. But the dec- 
larations of a grantor, be- 
tween the time when the 
deed falsely bears date, 
and the time when it was 
actually executed, are ev- 
idence as to the fraudu- 
lent intent of the parties. 

dbid. 


26. Ona suit for the penalty 


for trading with a slave, 
when it was proved the 
defendant offered to shew 
the plaintiff his “ barter- 
book” in order to convince 
him that he had paid no- 

thing to the negro, he 
had delivered the articles 
to his agent, it was not 
competent for the plain- 
tiff, on the trial, to prove 
by the witness, before 
whom this declaration 
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was made, in order to 
shew the time when the 
transaction took place, 
“what was the time otf 
trading, as appeared on 
the book.” Notice to pro- 
duce the book should have 
been proved, before such 
evidence was admissible. 


Whitley v. Daniels, 480 


See Marriace——Conrracts 


1. 


—-Inpictment—- WiLLs-—— 
Rape. 


EXECUTIONS. 

A purchaser at a consta- 
ble’s, as well as at a she- 
riff’s sale, is bound to pay 
the whole amount of his 
bid to the officer selling, 
and the latter, and his 
sureties in his official 
bond, are liable to tlie 
person whose property is 
sold, for the excess be- 
yond the amount required 
to satisfy the execution in 
the officer’s hands. State 
v. Read, 80 


. Where, after a judgment, 


3. 


voidable. 


A sale of land, under a 
fi. fa. bearing teste after 
the death of the defendant,’ 


@ memorandum was made 
on the docket by the par- 
ties, that execution should 
not issue before a certain 
day, as this forms no part 
of the judgment, if the ex- 


day, no one can complain 
of it, but the parties. As 
to all other persons, the 
execution is not even 
Cody v. Quinn, 

191 


INDEX. 
ris, 
. By the operation of this 


ecution issue before that | 


in the execution, where 
his heirs have not been 
made parties, is void.— 
State v. Pool, 288 
The act of Assembly of 
1823, ch. 74, relating to 
the sales of land under 
execution in the county 
of Pasquotank and other 
counties therein named, 
is a local and private act, 
and therefore not repeal - 
ed by the act of 1836, 
Rev. St. ch. 1, sec. 2, be- 
ing within the proviso in 
sec. 8. Grandy v. Mor- 

} 433 


act of 1823, sales of land 
under execution in the 
counties therein named, 
are, as to the places of 
sale, put on the same foot- 
ing as sales before the act 
of 1820, which directed 
them to be at the Court- 
house ; and in those coun- 
ties, the sheriff may now 
sell lands under execution 
at such places as he in 
his sound discretion shall 
judge most expedient. 


Under the acts of 1820, 
1821 and 1822, the sales 
of jand under execution, 
in the county of Cutri- 
tuck, are excepted from 
the general provisions of 
those acts, directing the 
places where such sales 
should be made. Hum- 
phries v. Baxter, 437 

In Currituck ‘County, 


therefore, lands may be 


sold under execution by 
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the sheriff, at any place, 
which in his sound dis- 
cretion he deems most 
proper. bid. 

See Exscurors anp ApMinis- 
TRATORS. 


EXECUTORS AND AD- 
MINISTRATORS. 

1. The County Court has no 
right to appoint an ad- 
ministrator with the will 
annexed, when there is 
an executor, laboring un- 
der no disability, until the 
renunciation of the execu- 
tor, and such renunciation 
must appear of record.— 

ings v. Erwin, 27 

2. Such an appointment is 
not merely voidable ; it 
is absolutely void. Ibid. 

3. Only those things, in 
which a person has a 
beneficial interest, are as- 
sets, and not those which 
he holds in trust for ano- 
ther. Green vy. Collins, 

139 

4. An agreement between 
counsel, that, in an action 
at law against an execu- 
tor or administrator, the 
jury may inquire as to 
equitable as well as legal 
assets, must be inopera- 
tive at law, as the Court 
eannot assume a jurisdic- 
tion which the law does 
net confer; and, more- 
over, there is an essential 
distinction between the 
nature and application of 
legal and equitable as- 
sets. Ibid. 

5. A Court of Law knows 
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nothing of trusts, except 
so far as they are brought 
within its Pca pen by 
statute. id. 

6. An executor or adminis- 
trator is not answerable 
in a Court of Law, as for 
a devastavit in relation to 
equitable assets, unless so 
far as these are affected 
by the act of 1836, Rev. 
Stat. c. 46, s, 22. Ibid. 

. If an executor or admin- 
istrater refuse to call upon 
the trustee of a legal es- 
tate, the equity of which 
is aHeged to be in their 
testator or intestate, the 
only tribunal to decide 
upon the default is. a 
Court. of Equity. Ibid. 

. One, who sues as admin- 
istrator or executor, is not 
liable for costs de bonis 
proprits, if he fails in his 
suit. Collins v. Roberts, 

201 

. Goods of a deceased 
person, in the hands of 
an executor de son tort, 
cannot be taken in execu- 
tion for the personal debts 
of such executor, no more 
than in the case of a right- 
ful executor or adminis- 
trator. Grant v. Wil- 
liems, 341 

10. An executor de son tort 
cannot be called upon to 
support a disabled slave 
of the deceased, under 
the act of Assembly, (Rev. 
Stat. ch. 89, sec. 19.)— 
Wardens of Hyde v. Sit- 

356 


verthorn, 
11. If an obligee make his 
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will and appoints any one 
of his obligors his execu- 
tor, it is a release or ex- 
tinguishment of the debt, 
as to all the obligors: 
But when the Court ap 
points one of the obligors 
to be the administrator of 
the obligee, it only sus- 
nds the debt on the 
nd during the adminis- 
tration of that adminis- 
trator, and it does not re- 
lease nor extinguish it. 
Ferebee v. Doxey, 448 


FORGERY. 

Falsely, wittingly and cor- 
ruptly rubbing out, eras- 
ing or obliterating a re- 
lease or acquittance on 
the back of a note or bond, 
or elsewhere, does not, 
according to the law of 
North Carolina, amount 
to the crime of Forgery. 


INDEX. — 


FREE PERSONS OF 
COLOR. 


See Pieapine and Practice. 


GUARANTY. 


A, on the 2ist of August 


1841, transferred to B. 
certain promi notes 
of C., which he at the 
time guaranteed. B.made 
no application to C. for 
the payment of the notes 
until the 29th of July 
1842, and gave no notice 
to A. that the notes were 
he o and he sagan 
) m responsible on 
his guaranty, until the 
29th of February 1844. 
Held, that B. had been 
guilty of such laches as 
to discharge A. from his 
guaranty. Beeker v.Saun- 
ders, 380 


See Justices. 


HOMICIDE. 


State v. Thornburg, 79 1. On a trial for murder, 


the question of provoca- 
tion is proper for the de- 
cision of the Court; for 
whether certain facts a- 


FRAUDS AND FRAUDU- 
LENT CONVEYANCES. 
1. A voluntary deed is not 


void as to creditors, when 
the donor retains suffi- 
cient property to pay his 
debts, and out of which 
the claims of the creditors 
may be satisfied. Ar- 
nett v. Wanett, 41 
. The act of assembly of 
1840, ch. 28, sec 3 and 4, 
applies to voluntary deeds 
made before the passage 
of that act, as well as to} 
those made subsequently. 
Ibid. ' 


mount to a sufficient pro- 
vocation to palliate a kil- 
ling from murder to man- 
slaughter, is entirely a 
question of law. State v. 
Craton, 164 


2. When one man is unlaw- 


fully restrained of his 
liberty and kills the ag- 
gressor, the offence is on- 
ly manslaughter, unless 
attended with circum- 
stances of great cruelty 
and barbarity. But when 





See 


The value of an advance- 


INDEX. 


the restraint is upon one 
man by another, so far as 
to prevent the former from 
doing what the latter may 
lawfully resist his doing, 
and the person restrained, 
in that manner and for 
that cause, kill the other, 
it is murder. Ibid. 

. A husband has a right to 
use compulsion, if neces- 
sary, to enable him to re- 
gain the possession of his 
wife, from one in whose: 
society he finds her, and 
who, he has good reason 
to believe, either has com- 
mitted, or is about to com- 
mit adultery with her. 


; 


Ibid. } 
. Whether an instrument} 
by which death is occa- 


sioned, if it be in fact as 
deseribed by the testimo- 
ny. be one,by which death 
may or may not be prob- 
ably caused, is a ques- 
tion of general reason,and 
therefore per for the 
Court ; and if it be doubt- 
ful, whether it would pro- 
bably cause death, the 
Court should direct a con- 
viction for manslaughter 
ly. } 
VIDENCE. 


HOTCHPOT. 


ment is to be estimated 
as of the time the ad- 
vancement was made, & 
not as of any subsequent 
term. Lamb v. Carroll, 

4 


C 
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HUSBAND AND WIFE. 
Where, in a decree of di- 


vorce, alimony is assign- 
ed to the wife in certain 
specific articles, as, for 
instance, slaves, the wife’s 
right to the enjoyment of 
this property only con- 
tinues until a reconcilia- 
tion or until the death of 
either party. Andduring 
the separation, the provi- 
sion for alimony may be 
altered, at the discretion 
of the Court, upon any 
change of circumstances. 
Rogers v. Vines, 293 


See Marriacg. 


1, 


2. 


3. 


INDICTMENT. 

In an indictment for per- 
jury, it is not necessary to 
set forth the pleadings in 
the former case, in which 
the perjury is alleged to 
have been committed; our 
Act of Assembly of 1842, 
c. 49, having altered the 
common law in that res- 
pect. State v. Hoyle, 1 
There is but one te 
in this State punishing the 
crime of Perjury, Rev. St. 
ch. 34, sec. 50 and 52, and 
therefore an indietment 
for that crime, which con- 
cludes against the Statute, 
is right. Ibid. 

When the Perjury, on 
which an indictment is 
founded, is alleged to have 
been committed on the 
trial of a cause atas 
cial term of a Superior 
Court, it is not necessary 
to set forth in the indict- 





502 


ment the order of the; 
Judge directing such spe- > 
eial term-to be held, nor } 
the appointment by the! 
Governor of the particu- ; 
lar Judge, who is to hold > 
it. State v. Ledford, 53 
. Nor is it necessary to} 
prove either of those facts ; 
on the trial of the indict- 
ment. Ibid. ? 
. Keeping an open shop: 
and selling goods on Sun- ¢ 
day, is not an indictable } 
offence in this State.— 
State v. Brooksbank, 73; 


. Profanation of Sunday is? 9. 


only punishable here by > 
certain pecuniary penal- } 
ties, imposed by the Le- ; 
gislature, and to. be reco ? 
vered before Justices of) 
the Peaee. Ibid. ‘ 
. An indictment against a‘ 
free person of eolor, which } 
charges, that he did “ buy § ? 
of, traffic with, and re- 
ceive from a certain Mt, 
gro slave, &c. one at 
of corn,” &c. is good, al- 
though the act making ( 
the offence of a free mith 
son of color dealing with 
a slave, only uses the} 
words “if he shall trade } 
with any slave, either by } 
buying of or selling to} 
him,” &c. The other) 
words used in the indict- 
ment are mere cent, 82 
age. Slate v. Cozens, 82? 


8. On. the trial of an indict- ' 


ment for murder, the pris- 
oner offered a witness, 
who was so much intoxi- 
cated, as to be incapable 


INDEX. 


of understanding the obli- 
gation of an oath. The 
Court refused to permit 
him to be sworn, but told 
the prisoner he might re- 
call him when he was so- 
ber. The prisoner exam- 
ined other witnesses, but 
did not re-call this one. 
Held, that this was no 
eause in law for a new 
trial. Granting or refu- 
sing a new trial on this 
ground, was a matter of 
diseretion for the Judge. 
State v. Underwood, 96 
A new trial was moved 
for on the ground that 
the Grand Jury had been 
drawn by a boy of thir- 
teen years of age, and 
that sueh illegal drawing 
might have affected the 
composition of the petit 
jury. Held, that this ob- 
jection, if a valid one at 
any time, came too late. 
It should have been made 
before the petit jury was. 
sworn in the form of a 
challenge te the array. 
Ind. 


10. On the application of a 


prisoner to remove or con- 
tinue his case, the discre- 
tion to do. either rests 
with the Judge of the Su- 
perior Court, and cannot 
be reviewed in this tribu- 
nal. - State v. Duncan, 98 


11. A witness. for the State, 


on the trial of an acces- 
sany before the fact, in a 
capital case, being asked 
by the defendant whether 
he had stated, before 
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the examiningmagistrate, 
certain facts he was then 
narrating, replied that 
he had not, having been 
deterred by the threats 
of the principal, and 
was proceeding to state 
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or it must aver that the 
matter charged, though 
not on its face libellous, 
was intended in fact to be 
so, and then the question 
is te be submitted to a 
jury. State v.White, 418 


the conversation between 16. Where, on the trial of 


himself and the principal, 
when the defendant ob- 
jected to this evidence. 
Held, that the evidence 
was admissible. Ibid. 
12. Where a principal and 
an accessary are tried 
separately, though on the 
same indictment,evidence 
of the conviction of the 
rincipal is not admissi- 
le on the trial of the ac- 
cessary, unless judgment 
has been first rendered a- 
gainst the principal. Ibid. 
13. The words vi et armis in 
an indictment are now su- 
perfluous, and more espe- 
cially so in an indictment 
against, an accessary, as 
his offence tends only to 


| 


a breach of the peace, and ? 
is not of itself, an actual) 18. A presentment need not 


breach of it. State v. 


Duncan, 


236? 


14, Where, upon a trial for } 


fornication or adultery, 
one party is found guilty 
and the other not guilty, 
no judgment can be ren- 
dered against the former. 
State v. Mainor, 340 
15. In an indietment for a 
libel, the indictment must 


set forth matter on its 


face libellous, in which 


whether it be so or not; 


case the Court is to judge) 19. Neither a presentment 


4 
é 


an indictment, the jury 
find a verdict of guilty 
generally, and that ap- 
pears on the record, this 
Court cannot consider it 
as a special verdict, sub- 
ject to the opinion of the 
Court, notwithstanding 
the statement of the case 
by the Judge so reports it. 
State v. Coz, 440 


17. A presentment, made 


within two years after 
the commission of a mis- 
demeanor, on which an 
indictment is founded, is 
the commencement of a 
prosecution,, within the 
meaning of our act of as- 
sembly and prevents the 
statute of limitations from 
attaching. Ibid. 


be signed by all the jury. 
It should be handed to the 
Court by the foreman, 
who is the organ of the 
grand-jury, to and from 
whom communications 
are made with the Court. 
It should be made in the 
presence of the jury: but 
when entered of record, 
no further evidence is re- 
quired of its ae 


of a grand-jury nor an in- 
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dictment requires mecee- | 
sarily that it should be 
signed by anyone. Ibid. 
20. It is the returning of the 
bill or indictment, pub- 
licly, in open Court, and ‘ 
its being there —| 
that make it effectual.— 
Ibid. ‘ 
See Roaps—-—Jury—-—P.eap- 
mncs AND Practice. 


INDEX. 


produced in evidence in 
one of our Courts, it is 
not necessary to shew, by 
any extrinsic evidence, 
that the judgment or de- 
cree was warranted by 
the laws of the State in 
which it was pronounced. 
The judgment or decree 
itself is the highest evi- 
dence of that fact. Da- 
) wvidson v. Sharpe, 14 
2. A judgment or decree, 


INSOLVENT DEBTORS. pronounced in any State, 


1. Where a debtor has been 


arrested on a ca. sa. and 
given bond for his ap- 
pearance at Court un- 
der the insolvent deb-‘ 
tor’s act, and the sureties | 
surrender him and he is? 
ordered into custody, the } 
committitur is in execu-} 
tion, and the sheriff has? 


against an inhabitant of 
another State, upon whom 
pane in the suit has not 

een served, is only bind- 
ing in the State, in which 
such judgment or decree 
has been rendered. Ibid. 


JURY. 


no power to discharge the} 1, The Court has a right to 


debtor out of prison, of his { 
own will, and without the ? 
order of the Court.—} 
Wright v. Roberts, 119 ¢ 
. Where an insolvent deb- / 
tor, in filing his schedule 
only surrenders his inter- 
est in certain property, ’ 
conveyed by a deed in 
trust, and the jury, upon 
an issue, find the deed 
fraudulent,he must be im- 
prisoned, until he makes 
a surrender of the — 
roperty so conveyed.— 
Freaton ¥. Self, 4 285 


JUDGMENTS IN OTHER: 
STATES. ¢ 
1. Where a decree or judg-? 
ment in another State is, 


excuse jurors, who have 
been summoned upon a 
venire in a capital case, 
upon their application, for 
any reasonable cause.— 
State v. Craton. 164 


2. The State’s challenge to 


a juror for cause, need 
not be decided on imme- 
diately, but it is in the 
discretion of the Court to 
let it stand until the panel 
be gone through. Y 


JUSTICES JUDGMENTS, 


&c 


1. A Justice’s warrant ina 


civil case was dated in 
June 1843, the judgment 
in June 1844, and the 
execution in September 





INDEX. 


1844, and the judgment 
and execution were on the 
same paper with the war- 
rant—Held, that it did 
not appear on the face of 
these proceedings, that 
the judgment was void, 
so as to render the officer 
who served the — 
guilty of atrespass, State 
v. Conolly, 243 
2. If the judgment could be 
reversed by a writ of false 
judgment, yet it could not 
be impeached collateral- 


ly. 
3. The continuances of a 
warrant need not be sta- 


ted on the face of the pro- ; 8. 


Ibid. 
4. A justice of the peace 
has no jurisdiction of the 
uestion of guaranty.— 
all v. Nelson, 300 
5. Justices’ judgments are 
not property in the plain 
tiff, for which an action 
of ones will lie. Cobb 
v. Cornegay, 358 
6. They are not records, but 


they are judicial determi- 9. 


nations and muniments of 
the rights of both —— 


7. A person placed in the 


hands of a constable a 
note for $158 80 for col- 
lection, upon which the 
constable took out two 
warrants against the debt- 
or, oné for $80 and one for 
$78 80, ag due by note, 
and the debtor a 
and confessed judgment 
before the justice accord- 


ing to the tenor of the‘ 
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warrants. Executions is- 
sued, and the constable 
failed to levy them on 
property subject to their 
satisfaction. Held, by the 
majority of the Court, 
Rorrin, C. J. dissentiente, 
that the judgments, con- 
fessed by the debtor in 
the manner stated, were 
valid judgments ; that he 
was estop to deny 
their validity, and the 
constable was bound to 
use due diligence in col- 
lecting the executions is- 
sued on the judgments. 
Statev. Mangum, 369 
Held by Rurrin, C. J. that 
as no note was shewn to 
have been in existence 
but the note for $158 80, 
of which the justice had 
not jurisdiction, the judg- 
ments were void, and that 
the confession of judg- 
ment by the debtor could 
not confer the jurisdiction 
or waive the want of it. 


In the case of the return 
of the levy of a justice’s 
execution on land to the 
County Court, though no- 
tice is directed by law to 
be given to the defendant, 
no evidence is required of 
that notice, but the record 
of the County Court, or- 
dering the venditioni ex- 
ponas. Ward v. Saun- 
ders, 382 


ared‘10. The description in the 


return of a constable of 
a levy on land, need not 
literally comply with the 
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act of Assembly in such} LESSOR AND LESSEE. 
cases, its requirements be- 1. Where a lease was given, 
ing substantially, that the } upon condition that the 
land should be sufficiently) lessee, at the end of each 
distinguished and identi-' year, should give bond 
fied. Ibid. ‘ and surety for the rent of 
11. In the case of a return,; the succeeding year, and 


by a justice, of a levy on) 
Jand, with the correspond- ‘ 
ing papers, it is not ne-; 
oouieeinet it should ap-) 
pear, by a distinct certifi- ; 
cate of the Clerk, that’? 
these papers have been) 
enrolled in bound books, 

as required by the act of 
Assembly. The ordinary ? 


copy of the record, certi-} 2. 


fied by the Clerk under? 
the seal of the Court, is: 
sufficient evidence of the) 
enrolment. Ibid. | 


) 


LANDS OF DECEASED: 
DEBTORS. 
1. Although a scire facias > 


against heirs and rn, 
3 


tenants need not name 
them, but leave it to the 
sheriff to summon and re- ; 
turn them, yet the judg-} 
meat is always against ; 
particular persons,and the 
writ of execution must 
name the same persons 
Roberson y. Woollard, 903 
. An execution command-} 
ing the sheriff to sell the 
lands of A. B. deceased, 
“in the hands of his heirs,” 
without naming the heirs, 
is void, and a sale under 
it confers no title. bid. 


LEGACIES. 


See Devises anv Lecactes. 


at the expiration of one 
year the lessee failed to 
give such bond and sure- 
ty. but the lessor was ab- 
sent and did not demand 
ic—Held, that no forfei- 
ture was incurred.it being 
the duty of the lessor to 
make the demand. Tate 
v. Crowson, 65 
The law leans against 
forfeitures; and when the 
agency of the landlord is 
involved in any way in 
the act, which is to work 
or prevent a forfeiture. he 
ought so to act, as to 
make it appear clearly 
that he means to insist 
upon the forfeiture. Ibid. 
The lessee shall not be 
punished without a wilful 
default, which cannot be 
made appear, unless an 
actual demand be proved, 
and that it was not an- 
swered. Ibid. 


See Usury—Lmwet—Inpict- 


MENT. 


LIMITATIONS, STAT.OF. 
1. If, in reply to the plea of 


the statute of limitations, 
the plaintiff wishes to a- 
vail himself of the pen- 
dency of a former suit, he 
must set forth the suit spe- 
cially in his replication. 
State v. Hankins, 423 











INDEX. 


2. By the practice in this 
State, if no replication is} 
actually entered, a gene- 
ral one is me al 
Ibid. } 

. When the statute of lim- 
itations is pleaded to an 
action on the bond of a 
sheriff, clerk, &c., the 
plaintiff cannot reply that 
a former suit for the same 
eause of action had been 
brought within the proper ; 
riod, in which there had ; 
een a non-suit, discon- 
tinuance, &c. In suits ol } 
this kind, there is no such > 
saving against the opera- ‘ 





— 





tion of the statute. Ibid. ' 
See Esecrment. | 
LITERARY BOARD. | 


1. The President and Di- 
rectors of the Literary 
Board have no right to 
allow, and are not bound 
to pay, their Secretary a 
per diem compensation, for ¢ 
a greater number of days 

than they are actually in} 
session. Batile v. mtn 


Board, 
2. "Where the Board passed 
a resolution that their 
Secretary should be al- 
lowed so much per diem, 
while he was employed, 
the construction is that he 


2. 


1. 


2. 
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have obtained a license 
from the Clerk of the 
County Court. The omis- 
sion of the license only 
subjects the minister or 
justice performing the ce- 
remony to a penalty.— 
State v. Robbins, 23 
It is sufficient proof of a 
marriage, that the cere- 
mony was performed by 
one, ‘who ‘was in the 
known enjoyment of the 
office of a justice of the 
peace, and notoriously 
acting as such. It is not 
necessary to produce his 
commission from the Go- 
vernor. Ibid. 


MILLS. 

One, who complains of a 
nuisance to his land by the 
erection of a mill dam, is 
not obliged to wait unti? 
the expiration of a year, 
before he files his petition 
to recover damages under 
the act of Assembly, Rev. 
St. ch. 74. Cochran v. 
Wood, 194 
When the suit is brought 
within the year, the dam- 
ages are necessarily limit- 
ed to the time the injury 
has existed. Ibid. 


MORTGAGE. 


was allowed the per diem }One, who has made a mort- 


pay, only while the Board 
itself was.in session. Ibid. 


MARRIAGE. 

}. It is not necessary to the 
validity of a marriage, ) 
that the parties should: 


LDL 





gage of property to se- 
cure a debt, may after- 
wards convey the same 
property to the mortgagee 
absolutely, in satisfaction 
of the debt, provided the 
conveyance be bona fide 
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and for a fair price. Shel- } 
ton v. Hampton, 216} 


See Piepces. 


NEW TRIAL. 


See Pueapinec AND Practice. 


OFFICIAL BONDS. 
Under the act of assembly, 
Rev. St. ch. 81, sec. 3, pre- 
seribing the remedy a- ( 
gainst sheriffs, constables, 
§c. when they have col-} 
lected money and failed 
to pay it over, the party ; 
injured may have his ac- } 
tion on the officer’s bond } 
against any one or more of } 
the parties to the bond, } 
without joining the prin- } 
cipal or all the sureties. 
Guess v. Barbee, 279 


PARTIES. 
. Where a paper under 
which a plaintiff in a pe- 
tition claims to be an as- 


INDEX, 


County Court, and order 
made for the partition of 
certain slaves among the 
tenantsincommon. The 
plaintiff was the agent of 
one of the petitioners. The 
commissioners made a di- 
vision, and awarded to the 
petitioner, as agent, cer- 
tain slaves, and also a 
suin of money to be paid 
by another of the petition- 
ers to him as agent, to e- 
qualize the shares. The 
report was returned, and 
confirmed by the Court, 
but no formal decree 
drawn. The agent can- 
not, by a notice in his 
own name, call upon the 
other petitioners to have 
the decree entered in his 
favor—or to pay the sum 
so awarded. Irwin v. 
King, 219 


PARTNERS. 


signee does not onits face )}One partner made an ad- 


purport to be an assign 
ment, but only an order 


for money, it is necessary 
that the alleged assignor 
or his personal represent- 
ative should be a party to 
the petition, either plain- 


tiff or defendant. Clark 
v. Edney, 50 
. On a petition against ad- 
ministrators for a distribu- 
tive share of an estate, all 
ersons entitled to distri- 
ution should be made 
parties. Ibid. 


PARTITION. 
A petition was filed in the 


vance of $808 12 cents 
to the firm, and took a 
memorandum therefor in 
the shape of a note sign- 
ed by the other partner 
and payable to the first. 
Afterwards the firm was 
dissolved, and no actual 
account of the partner- 


‘ ship being taken, the part- 


ner, who had made this 
advance, agreed to take 
a certain amount as his 
share, and the —- 
ner was to take the 
remainder of the effects 


of the firm, and also “to 
pay all the debts due from 
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firm.” Held, that by this’ 
settlement, the partner, 
who made the advance, 
was precluded from 
claiming the sum advanc- 
ed asone “of the debts 
of the firm.” Patterson 
v. Martin, 111 


PATROLLERS. 

. Inthe absence of any spe- 
cial regulations by the 
County Court, no act of a 
Patroller in the discharge 
of his patrolling duties 
can be valid, unless a ma- 
jority of the Patrollers in 
the district be present,and 
a plurality of these sanc- 
tion the act. State v. Hai- 
ley, 11 

_ The office of a Patroller 
is both judicial or quasi 
judicial, and executive. 

Ibid. 


PAYMENT. 
The acceptance by the obli- 
gee of a bill of exchange, 
in discharge cf a bond, 
will, in an action on the 
bond, support the plea of 
payment. Ligonv. Dunn, 
133 


PLEADING AND PRAC- 


TICE. 

1. In every declaration for 
money paid for the use of 
another, it must be laid 
to have been paid at his 
request ; but this request 
may be express or im- 
plied, and it is always 
implied in law, where the 
payment is subsequently > 

D 


. The 
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recognized by the person 
for whom it is made.— 
Taylor v. Cotten, 69 


. A plea of accord and sat- 


isfaction to an action on 
a bond, is not good, unless 
it avers an acquittance 
under seal. igon Vv. 
Dunn, 133 
Superior Courts, 
when an appeal is taken 
to the Supreme Court, 
should only state so much 
of the evidence as raised 
a question of law at the 
trial, and then the opinion 
Li fy and given thereon, 
with simplicity and pre- 
cision. A report of the 
whole trial below, is out 
of place in the case to 
be sent to the Supreme 
Court. Green v. Collins, 

139 


. Though the party,against 


whom the Judge in his 
charge commits an error, 
obtains a verdict, yet 
when the principle, so er- 
roneouslylaid down,might 
have prevented the de- 
fendant from making his 
full defence, a new trial 
will be granted. Clarke 


v. Diggs, 159 


. Where it was suggested 


to the Court, on behalf of 
the State, that there were 
errors in the transcript of 
the case sent up, and it 
was also suggested that 
these errors existed in the 
original record below,and 
that they were mere mis- 
prisions of the Clerk of 
that Court, on motion of 
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the Attorney General, it 
was ordered that a certio 

rari issue, and, although 
it was a capital case, that 
the certiorari be made re- 
turnable at a day poste- 
rior to the next term of 
the Court below, in order 
that that Court might, if 
they thought fit, make the 
proper amendments in 
their record, before the re- 
turn of the certiorari.— 
The errors consisted in 
mistaking the name of 
the Judge who held the 
Court, when the indict- 
ment was found, and o- 
mitting altogether the 
name of the Judge before 
whom it wastried. State 
v. Craton, 164 
. Although it is more cor- 


rect, in making up the 
record of a criminal trial, 
that the presence of the 


accused should be ex- 
pressly affirmed, yet it is 
sufficient if it appear by 
a necessary or reasonable 
implication: as where it 
is stated, that the accused, 
who had been before com- 
mitted to the custody of 
the sheriff, was ordered to 
be brought to the bar, and 
immediately thereafter he 
is called, by the jury in 
giving, and the clerk in 
recording, the verdict, the 
prisoner at the dar, and 
next, the Conrt, in passing 
sentence, adjudged that 
the prisoner be taken back 
tothe prison. Ibid. 

7. Where the County Court, 


INDEX 


upon affidavits, ordered 
an amendment of their 
records, and the party ag- 
grieved appealed to the 
Saperior Court, it was 
the duty of the Superior 
Court to have decided u- 
pon the question of a- 
mendment, and if the 
Superior Court dismissed 
such appeal without deci- 
ding upon the merits,their 
judgment must be revers- 
ed. Slade v. Burton, 207 


. The Superior Court may, 


upon such appeal, not on- 
ly review the decision of 
the County Court, on the 
affidavits there filed, but 
may hear further evi- 
dence, as to the propriety 
of the order of the County 
Court. bid. 


. The Supreme Court can- 


not look into affidavits, 
filed in the Court below, 
upon the question wheth- 
er dower was properly ad- 
measured or not. Bow- 
man v. Thompson, 224 


10. The Court, to which, on 


the removal of a cause, 
the transcript of record is 
sent, is the sole judge 
whether the transcript is 
properly verified by the 
seal of the Court from 
which it is sent, and all 
other Courts are bound 
by its decision. State v. 

ncan, 236 


1]. After a free person of 


color has been convicted 
on an indictment, under 
the act of assembly, for 
marrying a slave before 
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te passage of the act of 
1845, it is too late for him 
to apply to the Court to 
discharge him on the 
ground that the master of 
the slave had given his 
consent to the marriage. 
The defence should have 
been made on the trial. 
State v. Roland, 241 
a2, Where the jury find a 
general verdict of “ guil 

ty,” the Court must either 
pronounce its sentence 
upon the verdict or grant 
anewtrial. State vy. Cur- 
tis, 247 


43. It cannot set aside the 


verdict and direct a judg- 
ment of acquittal to be 
entered for the defendant. 

Ibid. 
414. Even where the jury 
find a verdict subject to 
the opinion of the Court 
on a point reserved, the 
Court cannot grant a judg- 
ment against the verdict, 
unless the jury say “they 
find such and such facts, 
and if, upon them, the 
Court think the law is 
with the defendant, they 
find him not guilty, if o- 
therwise, guilty,” or words 
in substance to that effect. 

Ibid. 
i5. Where an action is 
brought for a penalty im- 
posed by a statute, or ac- 
tions dn brought founded 
on rights created by a 
statute, and for which 
there was no action at 
common law, the decla- 
ration, like an indictment, 
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must be framed on the 
statute or statutes, stating 
not only the circumstan- 
ces necessary to bring the 
case within the meaning 
of the act, but also ex- 
pressly counting on it. 
McKay v. Woodle, 352 


16. But this rule does not 


embrace the case, where 
a statute is simply reme- 
dial, giving an easier or 
cumulative remedy for a 
wrong, for which there 
was a remedy at the com- 
mon law. hid. 


17. Therefore, in an action 


for worrying, maiming, 
and killing the hogs of the 
plaintiff, while trespassing 
on the inclosed grounds of 
the defendant, the same 
not having a sufficient 
fence, according to the 
act of 1831, Rev. St. ch. 
48, it was not a sufficient 
objection to the action, 
that the declaration did 
not refer to the statute, 
for the plaintiff had arem- 
edy at commonlaw. Ibid. 


18. Although the enclosed 


land, within the bounds of 
which this trespass was 
alleged to be committed, 
belonged to more than 
one person, yet the actual 
perpetrators of the act 
are. even under our act 
of Assembly, individually 
liable. zd. 


19. A single suit upon an 


administration bond may 
be brought by more than 
one of the persons enti- 
tled to distribution of the 
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21. Where, 


tors. State v. McKay, 397 
20. The Court, when the 
suit is at the instance of 
more than one relator, 
will adopt such rules as 
may be necessary to pre- 2. 
vent injustice to the de-} 
fendants, either as to the 
mode of declaring, the 
breaches assigned, the 
pleadings, the trial or a ? 
costs. Ibid. . 


intestate’s estate, as a 


upon a writ 
of aoe ie judgment 
was rendered against the 
plaintiff in the recordari, 
and the Clerk entered } 
the judgment against the} 4 
sureties only for the costs, 
and the Court at a subse- 
quent term directed that 
the judgment should be 
entered nunc pro tunc a- 
gainst the sureties, for the 
debt as well as the costs ; 
Held, that the Court had 
the power to do so, if 
in their discretion they 
thought it right, and that 
this Court could not re- 
vise such discretionary 
power. Brady v. Beason, 

425 
22. Nomatter, which might 
have been pe pr 
to the original action, can ‘6 
be heard as a defence to? 
a scire facias brought to) 
revive the judgment ren- $ 
dered in that action —! 
Ferebee v. Doxey, : 


PLEDGE. 
. A pledge of personal pro- ? 
perty, as for example, a 


INDEX. 


pledge of Bank stock, dif- 
fers from a mortgage, and 
is not included within the 
words or meaning of the 
Registry Act. Doak v. 
Bank of the State, 309 
A mortgage is a pledge 
and something “es for 
it is an absolute pledge, 
to become an absolute 
interest, if not redeemed 
in a certain time. Ibid. 
A pledge is a deposit of 
personal effects, not to be 
taken back, but on pay- 
ment of a certain sum, 
by express stipulation to 
be alien on it. bid. 

4, Generally speaking, a bill 
in Equity to redeem will 
not lie in behalf of a 
pledger, or his represent- 
atives, as his remedy is 
at law upon a tender of 
the money. Ibid. 


Per Nasu, J. The Legisla- 


ture clearly recognized 
this distinction between 
mortgages and pledges of 
property, for the payment 
of debts to Banks, in the 
Act chartering the Cape 
Fear Bank in 1804, and 
in the Act chartering the 
Merchants’ Bank of New- 
bern in 1834. Ibid. 

. Per Rurrm, C. J. The 
stock in the Bank, pledged 
in this case, was not tan- 
gible property, subject to 
execution, and therefore 
did not come within the 
words or meaning of the 
Registry Act, nor within 
the mischief intended to 
be prevented by the Le- 
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gislature in directing in- 
cumbrances on property 
to be registered. Pledges 
of personal property, tan- 
gible to legal process, are 
as much within the Act 
as mortgages or deeds of 
trust. Ibid. 


POWER OF ATTORNEY. 
A power of attorney, or 
other authority, is in gen- 
eral revocable from its na- 
ture, and the power of re- 
voking an authority may 
be exercised at any time 
before its actual execu- 
tion. Brookshire v. Von- 
cannon, 231 


RALEIGH & GASTON 
RAIL ROAD COM- 
PANY. 

The State, under the act of 
1840-1841, entitled “an 
act to secure the State 
against any and every li- 
ability incurred for the 
Gaston and Raleigh Rail 
Road Company, and for 
the relief of the same,” 
cannot recover upon any 
bond given under the said 
act, unless it is proved 
that the whole amount of 
$500,000 had been secur- 
ed by bonds. Bennehan 
v. Weds, 57 


RAPE. 

. On a trial for rape, the 
prisoner may give in evi- 
dence that the woman 
had been his concubine, 
or that he had. been suf: 
fered to take indecent lib- 


2. 


erties with her. Siate vy. 
Jefferson, 305 

ut he cannot give in ev- 
idence, to prove her a 
strumpet, that she had 
had criminal connection 
with one or more partic- 
ular individuals. It is a 

uestion of character and 
the evidence, as in other 
questions of character, 
must be of a general na- 
ture. Ibid. 


- Ona trial for rape, the 


ie 


acts and declarations of 
the husband of the wo- 
man, on whom the of- 
fence is alleged to have 
been committed, are not 
admissible to discredit the 
wife, examined as a wit- 
ness. Ibid. 


RECORD. 

A Judge, who by the gen- 
eral law and a permanent 
commission, holds a Sue 
perior Court, is not to re- 
quire evidence that he is 
the Judge of the Court ; 
and the record, made by 
him, establishes to those 
who succeed him, that he 
held the Court at the terms 
at which, according to the 
purport of the record, he 
appears to have held 
them. State v. Ledford, 5 


. Theregularity of the pro- 


ceedings of a Superior 
Court in point of time, as 
in other things, is to be 
presumed, unless the con- 
trary appears. Ibid. 


See Evinvsnce~—P.eapine 


Axa PRActice. 
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RECORDARI. 


1. The writ of recordari is 
the foundation of all the 
proceedings in a case of 
false judgment. Parker 
v. Gilreath, 221 
2. Therefore, where a re- 


heard upon affidavits, the 
Court had a right to order 
the cause to be placed on 
the trial docket and stand 
there as on a writ of 
false judgment. Ibid. 


REPLEVIN. 

1. In an action of replevin, 
if the defendant wishes 
to put in issue the title of 


2 
cordari was returned : 


that the title is in himself 
or some other person, b 
whose one Aw too 
the property. here the 
plea is only non cepit, 
&c., the plaintiff’s title is 
not denied. Rowland vy. 
Mann, 38 
. In an action of replevin 
for slaves, the jury, if 
they find for the plaintiff, 
must in their verdict as- 
sess the value of each 
slave. Ibid. 


§ 
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Stat. ch. 104, sec. 2. And 
any order for discontinu- 
ing a public road, made 
otherwise than asthe Act 
directs, is void. State v. 
Shuford, 162 


. A person who erects a 


fence across a public road, 
so attempted to be discon- 
tinued, is liable to an in- 
dictment therefor. Ibid. 


SET OFF. 
A judgment in one Court 
isa set off against an ac- 
tion of assumpsit in ano- 
ther Court. Wright v. 
Mooney, 22 
Courts of Law in this 
State only recognize the 
legal claimant in a suit, 
and will not permit a set- 
off to be introduced a- 
gainst one, who is alleged 
to have an equitable as- 
signment of the claim.— 
Jones v. Gilreath, 338 
Where a suit is brought 
by A. against B. and C, 
a claim by B. alone a- 
gainst A. will not be al. 
lowed to be set off. Ibid. 


SHERIFF. 


| 1. 

Sg 
the plaintiff,he must plead 

3. 

a. 


Where a Sheriff returned 
an attachment levied on 
» certain property, and was 
afterwards permitted by 
the Court, to which the 


RETAILERS, 
See Towns. 


ROADS. 
1. The County Court has no 


authority to discontinue 
any public road, but upon 
the petition of one or more 
persons, filed in the Court, 
and the other necessary 
proceedings prescribed by 
the Act of Assembly, Rev. ‘ 


attachment was returned, 
to amend his return, by 
stating that the property 
had been levied on by ex- 
ecutions having priority 
to his attachment: Held, 
that he could not be held 
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‘responsible on his first re- 
turn—but the record, as 
amended, must be taken 
to be true. Cody v. 
Quinn, 191 

. Where a writ from a 
Court of competent juris- 
diction is delivered to a 
sheriff, he is bound to ex- 
ecute it, according to the 
exigency of the writ, 
‘without inquiring into the 
regularity of the proceed- 
ings, on which the writ is 
grounded. Ibid. 

3. Under our statutes, a sec- 
ond action may be brought 
on asheriff’s bond, for mo- 
ney, which he holds as 
County Trustee, by any 
person who is injured 
thereby—toties quoties— 
until the penalty is ex- 
hausted. State v. McAl- 
pin, 347 

- But the party injured 
may, if he prefers it, re 
cover what is due to him 
by a scire facias on the 
first judgment, setting 
forth other breaches.— 

Ibid. 

See Ban—Escare. 


STATUTES. 


51s 


1836, ch. 1, sec. 2, by the 
proviso in the 8th section. 
Humphries v. Baxter, 437 


TOWNS. 


1, The act of assembly, pas- 


sed in the year 1800, im- 
posing a penalty on per- 
sons retailing spirituous 


_ liquors by the small mea- 


sure, in the towns of New- 
bern and Wilmington, 
without the permission of 
the Commissioners of 
those towns respectively, 
is a private’att, and was 
not repealed by the gene- 
ral law upon the subject 
of retailers, passed in the 
year 1825, nor by the act 
passed in 1836. McRae 
v. Wessell, 153 


2. The ordinance of the cor- 


poration of a town, which 
is authorized to abate 
nuisances within the town 
and which declares that 
hogs running at large are 
nuisances, operates as 
well upon non-residents, 
who suffer their hogs to 
run within the limits of the 
town, as upon those who 
are actual residents.— 
Whitfield v. Longest, 268 


One part of a statute may} 3. An inspector o lumber, 


be public in its oes | 
while another is local and 
private ; and those parts 
of these acts which con- 
cern “particular coun- 
ties” merely, are to be ta- 
ken to be of the latter kind, 
and are therefore saved 
from the general repeal- 
ing clause of the act of? 


&c. in the town of Wil- 
mington, is, by the usage 
of trade in that town, the 
agent of both buyer and 
seller, and, by the same 
usage, it is the privilege 
of the purchaser to desig- 
nate the place of delivery 
and the duty of the seller 
to deliver it there. There- 
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fore, where lumber was 
placed with an inspector 
for inspection, and he was 
directed by the purchaser 
to deliver it ona particu- 
lar wharf, and, by mistake 
he delivered it on anoth- 
er wharf, and especially 
when after such deposit 
the purchaser informed 
the seller he would not 
receive it there, and the 
property was afterwards 
casually destroyed by fire, 
Held, that the seller was 
responsible for the loss, 
and the purchaser was 
not bound to pay him the 
price he had contracted 
to give. Bute v. Brown, 

404 


TRESPASS. 

No matter what an officer 
declares, when he seizes 
property, if he has a law- 
ful process authorizing 
him to seize the property, 
he is not guilty of a tres- 
pass. State v. Elrod, 250 


TROVER. 

. When there are two part 
owners of a chattel, and 
one of them, without the 
assent of the other, de- 
stroys the chattel or ren- 
ders it useless by use, the 
former is liable in dama- 
ges to the latter for the 
value of hisshare. Guy- 
ther v. Pettijohn, 388 

2. In such a case, no de- 
mand is necessary before 

-brnging the action. bid. } 


TRUST. 


A conveyance of slaves is 


made to a trustee in trust 
for the sole and separate 
use of a married woman. 
The husband of this wo- 
man died, and she then 
by deed conveyed the 
slaves to A. Held, that 
A. acquired only an equi- 
table title, and could not 
support an action at law 
to recover possession of 
the slaves. Jones v. 
Strong, 367 


USURY. 


1, In an action gui tam, &c. 


for usury, where the count 
was, that the defendant 
had corruptly taken, on 
the 20th of April, 1844, 
&c. usurious interest on 
a contract for forbear- 
ance, &c. from the 2lst 
of April, 1843, to the said 
20th day of April, 1844, 
and it appeared in fact 
that the usurious interest 
was taken for forbear- 
ance, &c. from the 2lIst 
of April, 1843, to the 21st 
of April, 1844—Held that 
there was a fatal vari- 
ance between the count 
and the proof, and there- 
fore the plaintiff could not 
recover. Allenv. Fergu- 
son, 17 


2. Although it is not requi- 


site in a declaration for 


usury qui tam, &c. as it is 
in a plea, to describe the 
usurious contract special- 
ly, but it may be done 
generally yet the declara- 
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tion must be precise and; assuch. Godfrey v. Leigh, 
390 


accurate, in the state- 


ments of the sum lent{7. Although there be a cor- 


and forborne, the time of 
forbearance, and the ex- 
cess of interest ; and these 
facts must be proved as 
laid. Ibid. 


Where A. is the legal 
owner of a tract of land 
and leases it to B., though 
the agreement for the 
lease may be usurious, 
yet B. is estopped in an 
action of ejectment a- 
gainst him by A’s. heirs, 
from denying the title of 
A. King v. Murray, 62 


. The usury could not be 


relied on as a defence, in 
an action for the rent re- 
served by the usurious 
contract of lease. Ibid. 


. Where a person takes a 


bond, and includes in it 
usurious interest, it is pri- 
ma facie evidence that he 
knew what he was about; 
that there was no mis- 
take, and that he did it 
knowingly, and, there- 
fore, corruptly. If he re- 
lies upon there being a 
mistake in the calcula- 
tion of interest, he must 
shew it. Dawson v. Tay- 
lor, 225 
Under our statute of Usu- 
ry, Rev. St. c. 117, the 
reservation of usurious.in- 
terest makes the contract 
void, but it does not incur 
a forfeiture. The forfeit- 
ure is incurred only by: 
taking usurious interest, ) 


11. A 


rupt agreement for exces- 
sive interest,when the mo- 
ney is advanced, yet no ac- 
tion lies for the penalty, 
until some illegal interest 
has been received. Ibid. 


8. So, on the other hand, 


if the contract was not 
for excessive interest, but 
the lender afterwards re- 
ceives it,he forfeits double 
the sum lent. Jbid. 


9. If the bond be given upon 


an usurious consideration, 
and a new bond of the 
borrower is afterwards 
substituted for it, the of- 
fence is not committed so 
as to subject the lender 
to the penalty, until the 
second Sonal paid. Ibid. 


10. But where the debtor 


does not give his bond, 
merely as a security, but 
gives that of another per- 
son, payable to him and 
belonging to him, in pay- 
ment, and it is accepted 
as a payment, it is a pay- 
ment in law, as well as 
in the common under- 
standing of men. Ibid. 
yment in money’s 
worth, received as a pay- 
ment, is considered in law 
to be the same as a pay- 
ment in cash. Ibid. 


2. A contract for usurious 


interest may be laid, in a 
declaration for the penal- 
ty, as of the day when 

e illegal interest was 
paid. Ibid. 
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WIDOWS. 


Awidow cannot dissent from 


her husband’s will by at- 
torney. She must do so 
personally in open Court. 
Hinton v. Hinton, 274 


WILLS. 

. A petition was filed for 
the re-probate of a will 
on the ground that the 
supposed testator was non 
compos mentis. A. and B. 
his wife, joined in the pe- 
tition, she being one of the 5 
next of kin. Afterwards, 
A. the husband, caused 
himself to be joined with 
the executors in propound- 
ing the will, leaving his 
wife still one of the ca-' 
veators. Held that, on 
the trial of the issue devis- 
avit vel non, the declara- 
tions of A. were not ad- 


the supposed testator.— 
Enloe v. Sherrill, 212 
. An issue to try the valid- 
ity of a will is not an ad- 
versary suit—there are 
strictly no parties to it. 
Ibid. 

3. Where a will is pro- 
pounded, if the executor 
decline to prove it, or if 
there is ground for be- 
lieving that the executor 
will not faithfully perform 
his duty, the Court will 
permit any person, who 
is interested in supporting 
the will, to join with the 
executor in unding 
it, or to propound it alone. 


4. 


5. 


§ 
missible in evidence to 
prove the incapacity of 

6. 


But the party applying 
for such an order must 
shew that he is~not a 
mere intruder, but that he 
either has, or believes he 
has, an interest in estab- 
lishing the will. bid. 
When the declarations of 
any party to an issue de- 
visavit vel non are admit- 
ted in evidence, it is be- 
cause of the rule, that the 
declarations of any one 
against his interest is le- 
gal testimony as against 
him Ibid. 

If a testator in his will 
refers expressly to anoth- 
er paper, and the will is 
duly executed and attest- 
ed, that paper, whether 
attested or not, makes 
part of the will; but the 
instrument referred to 
must be so described, as to 
manifest distinctly what 
the paper is, that is meant 
to be incorporated; and 
the reference must be to 
a paper already written, 
and not to one to be writ- 
ten subsequently to the 
date of the will. Cham- 
bers v. McDaniel, 226 
On the trial of an issue 
devisavit vel non, the Court 
may instruct the jury to 
find as to the validity or 
invalidity of the whole or 
any part of the will, and 
the declarations of a lega- 
tee against his interest 
will be good evidence on 
such trial, so far as his 
interest extends. Gash 
v. Johnson, 289 
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7. If the declarations of a 


devisee of land, who is 
notra party to the suit, be 
received, that is no cause 
for a new trial, as the in- 
terest of such devisee, in 
the land devised, will not 
be affected by the finding 
in that issue. Ibid. 


WITNESS. 
A witness, who is summon- 5 
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ed in this State, while 
casually here, but who 
resides in another State, 
cannot be amerced for 
non-attendance, if he has 
returned to his own State 
and is there at his domi- 
cil, where his presence as 
a witness is required in 
one of our Courts. Kin- 
zey v. King, 76 





